State v. Smith Respondent\u27s Brief Dckt. 43706 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
6-22-2016
State v. Smith Respondent's Brief Dckt. 43706
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.
Recommended Citation




LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
P.O. Box 83720 
Boise, Idaho 83720-0010 
(208) 334-4534 
 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
 
LORI A. FLEMING 
Deputy Attorney General 
 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




DANIEL JOSEPH SMITH, 
 












          NO. 43706 
 
          Ada County Case No.  
          CR-2015-3098 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Smith failed to establish that the district court abused its discretion by 




Smith Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Smith pled guilty to possession of methamphetamine and the district court 
imposed a unified sentence of seven years, with three years fixed.  (R., pp.50-51, 111-
15.)  Smith filed a timely Rule 35 motion for a reduction of sentence and a motion for 
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appointment of counsel, which the district court denied.  (R., pp.131-46, 159-65.)  Smith 
filed a timely notice of appeal.  (R., pp.149-53.)   
Smith asserts that the district court erred by denying his Rule 35 motion without 
appointing counsel and that it abused its discretion by denying his Rule 35 motion on 
the merits.  (Appellant’s brief, pp.5, 12.)  The district court’s rulings were appropriate 
and within the bounds of its discretion, as Smith’s Rule 35 motion was, in fact, frivolous. 
Idaho Code § 19-852(b)(3) governs the appointment of counsel in post-judgment 
criminal proceedings and requires that counsel be appointed to pursue a Rule 35 
motion, “unless the court in which the proceeding is brought determines that it is not a 
proceeding that a reasonable person with adequate means would be willing to bring at 
his own expense and is therefore a frivolous proceeding.”  I.C. § 19-852(b)(3); see also 
State v. Wade, 125 Idaho 522, 523, 873 P.2d 167, 168 (Ct. App. 1994).  A 
determination of whether a Rule 35 motion for reduction of sentence is frivolous for 
purposes of applying I.C. § 19-852(b)(3) is based on the contents of the motion itself 
and any accompanying documentation that may support the motion.  Wade, 125 Idaho 
at 525, 873 P.2d at 170.  Thus, a district court is within its discretion to deny a request 
for court appointed counsel under I.C. § 19-852(b)(3) if the court appropriately finds that 
the claims presented are frivolous after reviewing the contents of the motion.  Swisher v. 
State, 129 Idaho 467, 468-69, 926 P.2d 1314, 1315-16 (Ct. App. 1996).   
If a sentence is within applicable statutory limits, a motion for reduction of 
sentence under Rule 35 is a plea for leniency, and the Court reviews the denial of the 
motion for an abuse of discretion.  State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 
840 (2007).  To have any colorable merit to his Rule 35 motion, Smith was required to 
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create a basis for reduction of sentence by showing that his sentence was excessive in 
light of new or additional information subsequently provided to the district court in 
support of the Rule 35 motion.  Wade, 125 Idaho at 526, 873 P.2d at 170.  Thus, a Rule 
35 motion is frivolous if, based on the contents of the motion itself and any 
accompanying documentation that may support the motion, the defendant fails to show 
that his sentence was excessive when pronounced or in view of additional information 
presented with the motion for reduction.  Wade, 125 Idaho at 526, 873 P.2d at 170. 
Rule 35 functions to allow a defendant to request leniency in light of “new or 
additional” information that was not available at the time of sentencing.  Smith provided 
no “new” information in support of his Rule 35 motion.  Instead, he merely reiterated 
that, on the same day he was arrested for the instant offense (in March 2015), his 
brother committed suicide “as a result” of having reverted to a lifestyle of substance 
abuse,\; that he (Smith) was subsequently diagnosed “as being HIV positive” (in May 
2015) and had since been following his doctors’ recommendation with respect to 
treatment and preventing further spread of the disease; and that his disease in 
combination with his brother’s death made Smith “more determined to turn [his] back on 
a lifestyle that has cost [him] and [his] family so much.”  (R., pp.143-44.)  All of this was 
information that was in Smith’s and his counsel’s possession at the time of sentencing 
(in October 2015) and, as such, was not new or additional information.  See Wade, 125 
Idaho at 526, 873 P.2d at 171 (information in the possession of defendant and counsel 
at the time of sentencing “is not new or additional information” when later submitted in 
support of a Rule 35 motion for sentence reduction).   
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Furthermore, the district court was aware, at the time of sentencing, that Smith 
was informed that he was HIV positive in May 2015 and that he thereafter followed 
medical recommendations to “do what needs to be done and care for this new illness,” 
including “chang[ing] his sexual practices” and notifying sexual partners of their possible 
exposure in order to prevent further spread of the disease.  (PSI, pp.11-12, 22, 25, 46, 
58, 63, 65.1)  The court was also aware, at the time of sentencing, that Smith’s brother 
committed suicide on the day Smith was arrested for the instant offense, that Smith did 
“‘not wish to continue this lifestyle,’” and that Smith was highly motivated for treatment 
for reasons including his concern over health problems, his concern that his “life would 
be shortened,” and “[b]ecause of knowing other people with health problems that were 
caused by alcohol or other drug use.”  (PSI, pp.9, 15, 27.)  Because the district court 
was aware of all of this information at the time of sentencing, none of it was new or 
additional information before the court.  By failing to provide any new or additional 
information in support of his Rule 35 motion, Smith failed to create any basis for 
reduction of his sentence.   
Because Smith failed to provide any new information to support his Rule 35 
motion, the motion was frivolous and not a proceeding a reasonable person with 
adequate means would be willing to bring at his own expense.  I.C. §19-852(b)(3); 
Wade, 125 Idaho at 523, 873 P.2d at 168.  The district court was correct to deny 
Smith’s Rule 35 motion without appointing counsel, and its order denying Smith’s Rule 
35 motions for reduction of sentence and for appointment of counsel should be affirmed. 
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “Smith 





 The state respectfully requests this Court to affirm the district court’s order 
denying Smith’s Rule 35 motions for reduction of sentence and for appointment of 
counsel. 
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